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STATEMENT OF THE | SSUE

The issue is whether Petitioner may term nate Respondent's

enpl oynent as a teacher.



PRELI M NARY STATEMENT

By Notice of Specific Charges dated May 2, 2001, Petitioner
all eged that it has enpl oyed Respondent as a teacher since
August 1994. Petitioner alleged that Respondent was absent an
excessive nunber of tinmes while on | eave without pay from
Decenber 4, 1996, through February 4, 1997; adm nistratively
referred to Respondent's Enpl oyee Assi stance Program on
Novenber 5, 1997; and absent from May 20 to June 2, 1999.

Petitioner alleged that, on June 2, 1999, Respondent's
principal requested that Petitioner's Ofice of Professional
St andards nonitor Respondent's return to work. Petitioner
al l eged that, on June 8, 1999, Petitioner's representatives and
Respondent net in a Conference for the Record to address
Respondent's attendance, fitness to teach, and future enpl oynent
with Petitioner. Petitioner alleged that its representatives
advi sed Respondent of its procedures authorizing drug testing on
t he basis of reasonabl e suspicion and warned her that they woul d
requi re that she undergo drug testing if she appeared to be
under the influence. Petitioner alleged that its
representatives i ssued Respondent another referral to
Petitioner's Enpl oyee Assistance Program and directives
concerni ng attendance, |esson plans, and obtaining | eaves of

absence. Petitioner alleged that its representati ves warned



Respondent that a failure to conply with these directives would
| ead to disciplinary action.

Petitioner alleged that, on Septenber 27, 1999, Respondent
requested a substitute teacher because she was sick. Respondent
al l egedly asked for a substitute for the follow ng day, claimng
to be sick; however, she allegedly showed up at school on
Septenber 28, 1999. Petitioner alleged that Respondent |eft
school on Septenber 29 without authorization and prior to the
end of the school day.

Petitioner alleged that Respondent did not report to work
from October 11-14, 1999, because she clainmed to be sick and
hospitalized. On October 19, Respondent allegedly failed to
report to work and failed until later in the day to notify the
school of her absence, |eaving her students unsupervised in the
hal | way. On October 20, Respondent allegedly again failed to
report to work or tinely notify the school, again |eaving her
students unsupervised in the hallway. Later in the day, while
driving her car to the school, Respondent allegedly struck a
fire hydrant, reported to work crying, and appeared to be under
the influence of drugs or al cohol.

Petitioner alleged that, on October 21, Respondent failed
to report to work or tinely notify the school of her absence.

Petitioner alleged that, on October 22, it required Respondent



to undergo a drug test and that the results, obtai ned one week
| ater, reveal ed the presence of cocaine.

Petitioner alleged that, on Novenber 1, it notified
Respondent that she could not return to work until she obtai ned
cl earance fromPetitioner's Ofice of Professional Standards.
Petitioner alleged that, one week | ater, Respondent requested a
medi cal | eave of absence w thout pay from Cctober 22, 1999,

t hrough June 16, 2000.

Petitioner alleged that, on July 11, 2000, Respondent's
treating physician cleared her to return to duty upon
participation in an approved drug abuse recovery program On
July 28, 2000, Petitioner's representatives and Respondent
al l egedly participated in another Conference for the Record to
address her nedical fitness, attendance problens, nonconpliance
with Petitioner's rules, violation of various education rules,
and future enploynent with Petitioner. Respondent allegedly
asserted that she was clean and sober. At this tine, Respondent
all egedly took a drug test, which 11 days later, reveal ed the
presence of norphine.

Petitioner alleged that its representatives and Respondent
participated in another Conference for the Record on August 30,
2000, at which Petitioner's representatives advi sed Respondent

of her option to request a confirmatory drug screen. On



Cct ober 11, 2000, Petitioner suspended Respondent and conmenced
this proceeding to term nate her enpl oynent.

Count | of the Notice of Specific Charges alleges that
Respondent is guilty of inconpetency, in violation of Articles
XI and XXI of the |abor contract, School Board Rul es
6Gx13-4A-1.21 and 6Gx-4A-1.21, and Rule 6B-4.009(1), Florida
Adm ni strative Code; inefficiency, in violation of Rule
6B-4.009(1)(a)l and 2, Florida Adm nistrative Code, and Section
231.09, Florida Statutes; and incapacity, in violation of Rule
6B-4.009(1)(b)1 and 2, Florida Adm nistrative Code.

Count |1 of the Notice of Specific Charges alleges that
Respondent is guilty of reporting to school while under the
i nfluence of a controlled and illegal substance and failing to
neet the requirenents of an approved substance abuse recovery
program in violation of Rules 6B-1.001(2) and (3) and
6B-1.006(3)(a) and (5)(a), Florida Adm nistrative Code; and
i npaired effectiveness as a teacher and mi sconduct in office, in
violation of Rule 6B-4.009(3), Florida Adm nistrative Code.

Count 111 of the Notice of Specific Charges alleges that
Respondent is guilty of appearing on school property while under
the influence of illegal drugs, in violation of School Board

Rul es 6Gx13-4-1.05 and 6Gx13-4A-1.21.



Count |1V of the Notice of Specific Charges all eges that
Respondent is guilty of conduct unbecom ng a school board
enpl oyee, in violation of School Board Rule 6Gx13-4A-1.21

Count V of the Notice of Specific Charges alleges that
Respondent is guilty of wllful absence fromwork, in violation
of School Board Rul e 6Gx13-4E-1.011 and Section 231.44, Florida
St at ut es.

At the hearing, Petitioner called four wtnesses and
offered into evidence 38 exhibits: Petitioner Exhibits 1-38.
Respondent called three witnesses and offered into evidence four
exhi bits: Respondent Exhibits 1-4. Al exhibits were admtted.
However, Respondent failed to file Respondent Exhibits 1 and 3,
so they are deened w t hdr awn.

The court reporter filed the transcript on July 27, 2001.
The parties filed their proposed recomended orders on
Sept enber 21, 2001.

FI NDI NGS OF FACT

1. Respondent has been a teacher since 1993. She is a 34-
year -ol d divorced nother of a four-year-old son.

2. Respondent has suffered froma chem cal dependency
since she was 18 years old. At that time, she conpleted a 28-
day detoxification programat M. Sinai Mdical Center in Mam.
Si x or seven years |later, Respondent underwent additi onal

inpatient treatnment for her addiction to drugs. She submtted



to athird detoxification, lasting five to seven days, in 1993
or 1994. Respondent underwent a fourth detoxification ten
months | ater and, in 1996, a fifth detoxification. Respondent
adm ts that she has undergone detoxification several nore tines
since 1996. These detoxifications and Respondent's intermttent
participation in Narcotics Anonynous were parts of treatnent
prograns attenpting to relieve Respondent from her addiction to
cocai ne and heroin.

3. Respondent's addiction has spanned her coll ege years
t hrough her entire teaching career. The effects of Respondent's
i1l ness have, at tinmes, precluded her fromreaching her ful
potential as a classroomteacher.

4. After a brief period of enploynment by Petitioner as a
per manent substitute teacher, Respondent began fulltine
enpl oynment with Petitioner in August 1994 as a teacher at Qak
Grove El enentary School

5. While at Gak Grove, Respondent was a satisfactory
teacher, although her attendance was | ess than satisfactory.
Al so, on at |east six occasions, evidently starting in her
second year, Respondent fell asleep while conducting a reading
tutorial session in which the students spent 20 mnutes in
separ ate cubi cl es.

6. Respondent's principal at CGak Grove docunented by a

menor andum dat ed Decenber 4, 1995, el even full-day absences and



two hal f-day absences during the 1995-96 school year and two

i nstances of sleeping while charged with the instruction of a
student --both on the sane day and both di scovered by the
principal. Due to these incidents and an earlier incident of

sl eeping while on duty, the principal admnistratively referred
Respondent to Petitioner's Enpl oyee Assistance Program ( EAP).

7. The Decenber 4 menorandum docunented the actions taken
at a conference held the sane date involving, anong others,
Respondent and the principal. Respondent then m ssed work on
Decenmber 6 and 7--calling in at 10:06 a.m on Decenber 7 saying
that she had overslept and asking if it was too |late to report
to worKk.

8. Respondent mi ssed a consi derabl e amount of work during
the 1996-97 school year. Sonme of the absences, especially from
early Decenber through early February, were due to Respondent's
chem cal dependency. However, sone absences, especially during
the latter part of the school year, may be attributed to the
birth of Respondent's child on July 9, 1997, follow ng a high-
ri sk pregnancy.

9. The record does not disclose nuch about the 1997-98
school year. However, Respondent m ssed ten days of work due to
sick or personal |eave and el even days of work due to unpaid,

but authorized, | eave. The absence of additional adm nistrative



action agai nst Respondent suggests that she may have i nproved
her attendance and elim nated her sleeping while on duty.

10. For the 1998-99 school year, Respondent transferred to
a new school, Linda Lentin Elenmentary School. Again, Respondent
was a satisfactory teacher, except for absenteeism However,
during a nine-day absence from May 20 through June 2, 1999, the
princi pal received a tel ephone call from soneone claimng that
Respondent had had a breakdown and was in a "drug rehabilitation
hospital." Accordingly, the principal requested that
Petitioner's Ofice of Professional Standards (OPS) nonitor
Respondent's return to work.

11. On June 8, 1999, Respondent, the principal,
Petitioner's OPS Director, and others participated in a
Conference for the Record (CFR). Respondent attributed her 21
absences in the 1997-98 school year, as well as 20.5 absences in
the 1998-99 school year, to six mscarriages and depression.
Petitioner's OPS Director explained the procedures for
reasonabl e-suspi cion drug testing. The CFR nenorandum concl udes
by enphasi zi ng that Respondent nust report to work when
schedul ed and on tine, obtain nedical excuses for all absences,
provi de | esson plans for substitute teachers, and obtain
approval for scheduled | eave. At the sane tinme, Petitioner's

OPS Director referred Respondent to Petitioner's EAP. Subject



to these actions, Petitioner approved Respondent's return to the
cl assroom

12. However, Respondent's attendance did not inprove the
foll ow ng school year, and her behavi or becane sonmewhat
eccentric early in the school year. At noon on Septenber 27,
1999, Respondent told the principal that she was ill and needed
to go hone for the remai nder of the day and the foll ow ng day.
Respondent went hone, but, despite requesting |eave and a
substitute for the follow ng day, returned to work the foll ow ng
day without calling first. Near the end of the school day,
whil e her students were in a special-area class, Respondent
si gned out of school and wal ked down the street, despite the
fact that it was raining. The next day, Respondent l|left the
school grounds wi thout perm ssion and, the follow ng day, failed
to attend a mandatory teachers' neeting.

13. The situation deteriorated in md-Cctober 1999. From
Cct ober 11-14, Respondent tel ephoned the school each day and
reported that she was sick and in the hospital. The follow ng
Monday, Cctober 18, Respondent reported to work. However, on
Cctober 19, Respondent failed to report to work or call, |eaving
her class sitting in the hallway. Respondent tel ephoned the
school at m d-day and stated that she had been in a five-car

accident. This accident did not take place.

10



14. On COctober 20, while driving to school, Respondent was
involved in a two-car accident, which resulted in her striking a
fire hydrant not far fromthe school. The accident took place
at about 8:45 a.m, which was about 15 minutes after Respondent
assuned direct supervision of her students. Respondent arrived
at school late, crying and di sconcerted. An acquai ntance
transported Respondent hone.

15. The next norning, prior to the start of school,
Respondent called the school and stated that she would not be at
wor K.

16. On the follow ng norning, October 22, Respondent
reported to work, and her principal ordered her to submt to a
reasonabl e-suspi cion drug test. Respondent conplied, and the
drug test reveal ed the presence of cocai ne and norphine. The
drug test accurately detected the presence of these substances
because Respondent had used crack cocaine and heroin within the
period for which the drug test is sensitive.

17. By nenorandum dated October 29, 1999, Respondent's
princi pal asked Petitioner's OPS to nonitor Respondent's return
to work. By nenorandum dated Novenber 1, 1999, Petitioner's OPS
i nformed Respondent that she would require a cl earance from OPS
before returning to work.

18. On Novenber 8, 1999, Respondent requested a | eave of

absence without pay to extend from Cctober 22, 1999, through

11



June 16, 2000. Petitioner granted this request. Shortly after
starting her | eave fromwork, Respondent was first seen by
Dr. John Eustace.

19. Dr. Eustace is Board-certified in internal medicine
and is also certified in the treatnent of addictions. He is the
nmedi cal director of the Addiction Treatnent Programat M. Sinai
Medi cal Center. He is also an assistant professor of psychiatry
at the University of Mam nedical school. 1In the last ten
years, Dr. Eustace has perfornmed 2000 eval uati ons of
prof essionals to assess whether they can return to practice with
the requisite skill and safety. During his career, Dr. Eustace
has di agnosed and treated over 10,000 patients for addictions.

20. Dr. Eustace admtted Respondent as an in-patient at
M. Sinai for, anong other things, a four- or five-day
detoxification program He found that Respondent was in the
| ate nmiddl e stage of addiction to heroin and cocai ne and that
her illness was acti ve.

21. Wen rel easi ng Respondent fromthe detoxification
program Dr. Eustace recommended that Respondent enter a twelve-
step programto better prepare Respondent for the difficult
recovery process, which requires, anong other things, gaining
insight into the consequences of the addiction.

22. Follow ng the detoxification process, Dr. Eustace

opi ned that Respondent had an even chance of avoi ding anot her

12



rel apse. However, this prognosis inproves with time. After the
first five years without relapse, the relapse rate is only ten
percent. Also, after a second treatnent, the recovery rate is
over 90 percent. O the 2000 professionals whom Dr. Eustace has
treated, over 90 percent have recovered.

23. Unfortunately, Respondent relapsed after her 1999
detoxification and treatnent by Dr. Eustace. Despite her return
to active use of illegal drugs, Respondent chose to restart the
process by which she could return to the classroom

24. Petitioner's OPS infornmed Respondent that she woul d
need OPS cl earance before returning to work. Reacting to
Respondent's request for a clearance, OPS scheduled a CFR with
Respondent and others to take place on July 28, 2000.

25. At the July 28 CFR, Respondent signed an Enpl oyee

Acknowl edgenent Form concerning Petitioner's drug-free workpl ace

policy. The formstates: "Before returning to duty, | nust
undergo a return-to-duty . . . controlled substances test with
verified negative results.” At the CFR, Respondent adm tted

t hat she had had a chem cal dependency, but represented that she
was now cl ean and sober

26. Apparently, Respondent did not anticipate that she
woul d be required to take a drug test at the July 28 CFR
However, with the new school year immnent, it is difficult to

under st and exactly when Respondent thought she would be required
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to take the drug test. |If she were going to teach the next
school year, her principal needed nore than a few days' notice.
In any event, Respondent took the test on July 28, and the test
reveal ed the presence of norphine, although not cocai ne.

27. By nmenorandum dat ed Septenber 6, 2000, from
Petitioner's OPS Director to Respondent, Petitioner advised
Respondent that it was reviewing its options after receiving the
results of the July 28 drug test. By letter dated Cctober 6,
2000, to Respondent, Petitioner's Superintendent advi sed
Respondent that Petitioner was suspending her and initiating
di sm ssal proceedings due to just cause, including inconpetency,
m sconduct in office, gross insubordination, excessive absences,
and violation of Petitioner's Rules 6Gx13-4-105 (drug-free
wor kpl ace) and 6Gx13-4A-1.21 (responsibilities and duties). By
letter dated October 12, 2000, and revised October 17, 2000,
Petitioner's board took the action reconmended by the
Superi nt endent.

28. The contract between Petitioner and the United
Teachers of Dade (Contract) provides in Article XX, Section
1.B.1.a, that "[a]ny nenber of the instructional staff may be
suspended or dism ssed at any tinme during the school year,
provi ded that the charges against hinm her are based upon Florida

Statutes.”
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29. Article XXI, Section 2.G sets forth the Drug-Free
Wor kpl ace General Policy Statenent. Section 2.G Db provides the
policy statenent on illegal drugs, Section 2.G c provides the
policy statenent on al cohol and prescription drugs, and Section
2.G d provides the policy statenment on enpl oyee drug screening.
Under enpl oyee drug screening, Section 2.G d.5 states:

[ Petitioner] recognizes that chem cal
dependency is an illness that can be
successfully treated. It is the policy of
[ Petitioner], where possible, to seek
rehabilitation of enployees with a self-
adm tted or detected drug problem
Di sciplinary action may be instituted
agai nst enpl oyees who the Board believes
wi |l not be assisted by rehabilitation or
who have negatively inpacted students and/or
staff. Enpl oyees who have previously been
referred for assistance or enpl oyees
unwi | ling or unable to rehabilitate may be
subj ect to appropriate action, pursuant to
Board Policy, applicable Florida Statutes,
State Board Rul es, and applicable provisions
of collective bargaining agreenents.

30. Petitioner has invoked two of its rules in this case.
Rul e 6Gx13-4A-1.21, which is a statenent of "Responsibilities
and Duties,"” requires, at Section 1, all enployees "to conduct
t hemsel ves, both in their enploynent and in the community, in a
manner that will reflect credit upon thensel ves and the school
system™ It is unnecessary to determ ne whether the Contract
i ncorporates this rule, or whether Petitioner nmay otherwise rely
on this rule to dism ss an instructional enployee during the

school year.
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31. Rule 6Gx13-4-1.05 (Rule), which is the "Drug- Free
Wor kpl ace General Policy Statenment,” is a restatenent of the
Drug- Free Wrkpl ace General Policy Statenent contained in the
Contract. The prom nent role of the Drug-Free Wrkpl ace Ceneral
Policy Statenent in the Contract, as well as its provision for
the dism ssal of enployees, justifies Petitioner’s reliance upon
a violation of the Rule as a basis for dismssing an
i nstructional enployee during the school year, notw thstandi ng
the provision of the Contract otherwi se requiring that all such
di sm ssal s be based on violations of Florida Statutes.

32. In nost respects, the Drug- Free Workpl ace Gener al
Policy Statenent is the same in the Rule and the Contract. The
Rul e provides for "disciplinary sanctions" agai nst enpl oyees who
have vi ol ated the "standards of conduct"” set forth within the
Rule. Like the Contract, the Rule contains three "policy

statenments,” which supply nost of the operative provisions of

t he Rul e.
33. For illegal drugs, the policy statenent, as set forth
in the Rule, provides: "Enployees are expected to conduct

t hensel ves in a manner consistent with the foll ow ng provisions:

A.  Enpl oyees on duty or on Schoo
Board property will not nmanufacture,
di stribute, dispense, possess or use illega
drugs, nor will they be under the influence
of such drugs.

16



B. Enployees on or off duty will not
i nfl uence students to use illegal or abuse
| egal drugs.
C. An enpl oyee convicted, adjudicated

guilty, or who has entered a plea of guilty

for an crimnal drug statute violation

occurring in the workplace shall notify

[Petitioner] within 48 hours after final

j udgnent .

34. Paragraphs A and Care limted to acts and conditions
t hat take place while an enployee is on Petitioner's property or
on duty. Paragraph Bis limted to acts of the enpl oyee
directed toward students. The evidence does not suggest that
Respondent viol ated any of these provisions of the Rule.
Petitioner failed to serve that the incidents involving
Respondent sl eeping while in charge of students appear not to
have been due to her cocaine or heroin intoxication; it is at
| east as likely that the sleeping resulted fromfatigue
following the use of one or both of these drugs the preceding
night. The distinction between intoxicating |evels of these
drugs and nonintoxicating trace anounts is explicitly dism ssed
by the Rule's treatnment of al cohol, as to which enpl oyees nust
be "free of measurable . . . concentrations.”
35. After the policy statenents on illegal drugs and

al cohol and prescription drugs, the Rule sets forth the policy

statenent on enpl oyee drug screening. Although this part of the

Rule fails to provide explicitly that a positive drug screen is
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a violation of the Rule, the introductory paragraph of the Rule
acknow edges that Petitioner and the United Teachers of Dade are
jointly conmtted "to create and maintain a drug-free work
environnent."” Paragraph D within the drug-screening policy
statenent restates this purpose. Also, the disciplinary
sanctions provided by the Rule clearly state that a refusal to
submt to a drug test or a second violation of the Rule
constitutes an inability to be assisted by rehabilitation; if a
refusal to submt to a drug test is a violation, a failed drug
test nust also be a violation. These statenents are therefore
sufficient to provide that the presence in enployees of even
noni nt oxi cati ng anounts of illegal drugs, while on duty,
constitute a violation of the Rule.

36. In two respects, the Drug-Free Wrkpl ace CGeneral
Policy Statenment, as described in the Rule, is materially
different fromthe Drug-Free Wrkplace General Policy Statement,
as described in the Contract.

37. First, the Rule adds another objective:

To communi cate that persons who violate
t he standards of conduct cited in this rule
and who refuse or cannot be assisted by
rehabilitation or who have negatively
i npact ed students and/or staff shall be
di sm ssed.

38. Second, the Rule provides disciplinary sanctions for

any violation--not just for violations of the drug-screening
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policy statenment, as provided by the Contract--of the Drug-Free
Wor kpl ace General Policy Statement. The Rule al so adds two
presunptive conditions for determ ning when an enpl oyee is
unabl e to be assisted by rehabilitation. The Rule states:
Enmpl oyees who viol ate the standards of

conduct cited it this rule and who the Board

determnes will not be assisted by

rehabilitation or who have negatively

i npacted students and/or staff shall be

dism ssed. A refusal to submt to a drug

test or a second violation of the Drug-Free

Wor kpl ace Policy shall constitute an

inability to be assisted by rehabilitation.

39. This case turns on whether Petitioner has proved that
Respondent woul d not be assisted by rehabilitation because
Petitioner has produced little detailed evidence of any negative
i npact upon Respondent's students. The record |acks detail of
Respondent's specific teaching duties, the specific inpact of
her sl eeping incidents or absences, and the acadenic
achi evenents of her students during the periods in which these
short com ngs t ook place.

40. Notw thstandi ng the marked shortcom ngs in
Respondent's performance as a teacher, Petitioner did not
di smss her until first giving her a chance to rehabilitate

herself. The nost likely inference is that Petitioner's

adm ni strative enpl oyees found that the situation did not
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satisfy the first criterion for dism ssal--negatively inpacting
students.

41. The basic issue, then, is whether Petitioner could
reasonably have determ ned, fromJuly to Cctober 2000, that
Respondent woul d not be assisted by rehabilitation. Petitioner
coul d choose to show rehabilitation would be futile by relying
on one of the two presunptions contained in the Rule. However,
Respondent never refused to submt to a drug test, and difficult
questions of her enploynent status in July 2000 obscure the
determination as to whether her failure of the July 2000 drug
test constitutes a second violation of the Rule.

42. In this case, though, Petitioner nay satisfy its
standard of proof without regard to either of the presunptions
in the Rule. After a display of considerable patience and good
faith by Petitioner, Respondent, in July 2000, m srepresented to
Petitioner that she was cl ean and sober and prematurely
requested perm ssion to return to teaching duties despite her
know edge that she was still abusing drugs and not ready to
return to the classroom These facts support the finding that,
as of July or Cctober 2000, Respondent would not be assisted by
rehabilitation.

43. This finding of the futility of rehabilitation, as of
July or October 2000, is difficult due to the fact that

subsequent events suggest that Respondent may finally be
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rehabilitating herself. After Petitioner dismssed her,
Respondent underwent detoxification and then began treatnent at
St. Luke's Addiction Recovery Center, which is sponsored by
Catholic Charities of the Archdi ocese of Mam, Inc. She was in
i ntensive residential treatnment from Novenber 6, 2000, through
January 24, 2001. She l|ater underwent nine urinalyses, through
June 1, 2001--a day after the end of the hearing in this case--
and all of themwere negative. Respondent is successfully
participating in the St. Luke's aftercare program where she
takes weekly drug tests. She is proud of the fact that she has
turned her life over to God and has achi eved the | ongest period
of sobriety that she has experienced in nany years.

44. After regaining sobriety, Respondent substituted for
awhil e and then found a job teaching a third-grade class at a
private school in the Mam area. At the time of the hearing,
Respondent had been so enployed for six weeks, she had not been
|ate or m ssed a day of school, and the school had invited her
to teach again for the 2001-02 school year. Dr. Eustace opines
t hat Respondent's prognosis is nuch inproved fromthe prognosis

of Septenber 2000.
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CONCLUSI ONS OF LAW

45. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes.)

46. Section 231.36(1)(a) authorizes the term nation of
i nstructional enployees for "just cause.” The statute defines
"just cause" illustratively, not conprehensively, so that
Petitioner may incorporate its drug-free workplace rule into its

contracts with enployees. See also Ganble v. MIls, 483 So. 2d

826 (Fla. 4th DCA 1986).
47. Petitioner nust prove the nmaterial allegations by a

preponderance of the evidence. Dleo v. School Board of Dade

County, 569 So. 2d 883 (Fla. 3d DCA 1990).

48. It is unnecessary to determ ne whether the facts
constitute a violation of the provisions of the Florida Statutes
and Florida Adm nistrative Code that Petitioner has cited
because Petitioner has proved that Respondent viol ated the Drug-
Free Wrkpl ace General Policy Statenment, as set forth in
Petitioner's Rule 6Gx13-4-1.05.

49. Al though not intoxicated, Respondent was not drug-free
while at work in Cctober 1999. Wthout regard to Respondent's
enpl oynent status in July 2000 when she fail ed another drug

test, the key facts are Respondent's m srepresentati on of her
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condition in July 2000, her request in July 2000 to resune her
t eachi ng duti es when she knew that she was again using illegal
drugs, and the anple tinme and opportunity that Petitioner had
gi ven Respondent to obtain treatnent for her illness.

50. The point at which to determ ne Respondent's
anmenability to rehabilitation in this case is July through
Cct ober 2000, not the present. After considerable forbearance,
Petitioner decided to take action at sone point, and the
sustainability of its determ nation to dism ss Respondent, as
di stinguished froma |icensing determ nation, depends on the
facts in existence at that tine of Petitioner's decision to
di sm ss Respondent.

51. For these reasons, Petitioner had anple grounds to
conclude, fromJuly to Cctober 2000, that Respondent woul d not
be assisted by rehabilitation.

RECOMVENDATI ON

It is
RECOMVENDED t hat Petitioner enter a final order dism ssing

Respondent from enpl oynent.
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DONE AND ENTERED t his 5th day of Novenber, 2001, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 5th day of Novenber, 2001.
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Roger C. Cuevas, Superintendent
M am - Dade County School Board
1450 N. E. Second Avenue
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Mam , Florida 33132-1308

Luis M Garcia
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School Board of M ami - Dade County
1450 Nort heast Second Avenue

Sui te 400

Mam , Florida 33132

Ri chard Baron

Baron and diff

11077 Bi scayne Boul evard, Suite 307
Mam, Florida 33161

Honorabl e Charlie Cri st

Depart ment of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400
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James A. Robi nson, General Counse
Depart ment of Educati on

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormended order. Any exceptions
to this recomended order nust be filed with the agency t hat
will issue the final order in this case.

25



